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This matter comes before the Public Service Commission of South Carolina

("Commission" or "PSC") pursuant to the Motion for Reconsideration filed by Mrs.

Beatrice Weaver ("Respondent" or "Mrs. Weaver"), in which Mrs. Weaver urges that we

reconsider and vacate Order No. 2007-298, issued on or about May 3, 2007. For the

reasons explained herein, we deny Mrs. Weaver's motion as untimely pursuant to S.C.

Code Ann. §58-27-2150, and reiterate that the Commission acted properly within its

discretion pursuant to S.C. Code Ann. Regs. 103-862 (renumbered as S.C. Code Ann.

Regs. 103-838 effective April 27, 2007) when it dismissed Mrs. Weaver's counterclaims

without prejudice in Order No. 2007-298. As Order No. 2007-298 is now a final order

not subject to subsequent reconsideration by the Commission, Mrs. Weaver may seek

relief from the order only :in the appellate courts of South Carolina.

Mrs. Weaver received her copy of Order No. 2007-298 on Saturday, May 5, 2007.

The date of receipt was indicated on the U.S. Postal Service receipt card, which bore Mrs.

Weaver's signature. On May 17, 2007, Mrs. Weaver faxed her motion for
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reconsiderationto theCommission'soffices. TheCommission'sHearingOfficer issued

his directiveon May 24, 2007, finding that the motion wasuntimely pursuantto S.C.

CodeAnn. §58-27-2150.Section58-27-2150requiresthat suchmotionsbemadewithin

tendaysafterserviceof noticeof entryof theorderor decision.

Ms. Weaverarguesthat Rule 6(e), S.C.R.C.P.,requiresthe additionof five days

to the time prescribedin S.C. Code Ann. §58-27-2150,and that her motion for

reconsiderationwas thereforetimely filed. Ms. Weaveris mistaken,however,as Rule

6(e) is inapplicableto thetime in whicha litigant is allowedto file amotionto reconsider

or a noticeof appeal. Rather,Rule 6(e)addsfive daysto thetime in which a litigant is

requiredto respondto pleadingsanddiscoveryrequestsservedby mail.

In Witzig v. Witzig, the South Carolina Court of Appeals stated:

Rule 6(e), SCRCP, does not provide an additional five days

to file a notice of intent to appeal. Unlike Rule 74,

SCRCP, and S.C.Code Ann. § 62-1-308(a), which pertain

to appeals, Rule 6(e) is a pleadings rule and applies only

when service is effective upon mailing. The extra five

days provided by Rule 6(e) compensates for the time notice

is in the mail. James F. Flanagan, South Carolina Civil

Procedure 52 (2d ed. 1996).

Witzig v. Witzi_, 325 S.C. 363, 366, 479 S.E.2d 297, 299 (Ct. App. 1996). The Witzig

rationale also applies in this matter.

As was the case in the Witzig matter, the present dispute concerns the allowable

time to respond to an order, not a pleading, and on that rationale alone, Rule 6(e) would

not apply here. Furthermore, the policy reasons for the five-day extension provided in

Rule 6(e) would not support an extension here. The situation presented in the present

case is easily distinguished from that presented when a party serves a pleading or
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discoveryrequestupon anotherby first classmail and deemsservice effective upon

mailing. In the caseof serviceof a pleadingor discoveryrequestby mail, the dateof

receiptis indeterminate,andtheRuleaddsfive daysto theresponseperiodto compensate

for time in the mail, asthe Court of Appealsexplains. However,in this case,thereis

undisputedproofof theactualdateof receiptof theorderby certifiedmail. Thus,thereis

no needlor addingfive daysto compensatefor time in the mail. Ms. Weaverreceived

actualnoticeof theentryof theorderonMay 5, 2007. Theten-daytime period in which

Ms. Weaverwasrequiredto file hermotion for reconsiderationbeganrunningonMay 6,

2007,the day following the dateon which the order wasreceived. The tenthday after

receiptwasMay 15,2007.

BecauseMrs. Weavermadehermotion outsidethe statutoryten-dayperiod, the

Commissionfinds that the HearingOfficer was correctin his applicationof the statute.

However,ratherthanrelyingexclusivelyuponMs.Weaver'suntimelinessasthebasisfor

affirming our prior order, and to provide finality to our prior judgment for purposesof

anypossibleappeals,we haveelectedto exerciseour discretionandrule uponthemerits

of Mrs. Weaver'smotionaswell.

We haveconsideredall of theargumentspresentedby Mrs. Weaver,andfind that

nonehavemerit. This Commisslonis vestedwith broaddiscretionto control its docket,

andRegulation103-838affordsthe Commissionthe discretionto determinegoodcause

for grantingarequestfor continuance.TheCommissiondeterminedthat Mrs. Weaver's

history of repeatedreque,sts for continuancesfairly indicatedthat shewas unable or

unwilling to pursue her counterclaimsat the present time, and that under these

circumstances,it wasappropriateto dismissMrs. Weaver'scounterclaims.We know of
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no court or quasi-judicial body upon which a litigant may unilaterally impose a

continuance.Under the specific facts here, and in considerationof the multiple

continuancesgrantedto Mrs. Weaverpreviously,webelieveit anunreasonablewasteof

judicial resourcesto maintainMrs. Weaver'scounterclaimson our docketad infinitum.

Therefore, we reiterate and affirm our prior denial of Mrs. Weaver's request for

continuanceanddismissalof hercounterclaimswithout prejudice.

CONCLUSION

The motion of Mrs. Beatrice Weaver to reconsider and vacate Order No. 2007-

298 is, for the foregoing reasons, denied in its entirety.

BY ORDER OF THE COMMISSION:

ATTEST:

Moseley, Vice Chairm_tl_

(SEAL)

G. O'Neal Hamilto]a, Chairman


